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Aesr / ORDER

PER D. KARUNAKARA RAO, AM:

There are two appeals under consideration. Both the appeals are
filed by the Revenue against the common order of CIT(A)-12, Pune dated

22.06.2018 for the Assessment Years 2007-08 and 2011-12 respectively.

2. Despite service of notice of hearing, there was none to represent
the assessee. However, the assessee filed the written submission in
support of their case. Therefore, both the appeals of the Revenue are
being decided on the basis of material available on record, written

submission of the assessee and after hearing the 1d. DR for the Revenue.
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3. The grounds raised by the Revenue are common in both the
appeals. Therefore, for the sake of brevity, we proceed to extract the
grounds in ITA No.1561/PUN/2018 for the assessment year 2007-08 as

follows :-

“1) On the facts and in the circumstances of the case and in law, the
Ld. CIT(A) has failed to adjudicate the issue on merits and has
deleted the addition on technical grounds.

ii) On the facts and in the circumstances of the case, the ld. CIT(A) fails
to appreciate that Department has filed appeal to Hon’ble High Court in
group cases against the decision of Tribunal in setting aside the order u/s
263 of the IT Act.

iii) On the facts and in the circumstances of the case, the ld. CIT(A) at
best should have kept the appeal in abeyance till the decision of appeal by
Hon’ble High Court.

) It is prayed to set aside the order of CIT(A) and restore the order of
Assessing Officer.”

4. Briefly stated the relevant facts include that the assessee is a
Private Limited Company engaged in the business of Builders, Land
Developers, Contractors, etc. The assessee filed the returns of income
declaring total income of Rs.28,92,450/- and Rs.20,73,420/- for the
assessment years 2007-08 and 2011-12 respectively. A search and
seizure action u/s 132 of the Act was conducted on 17.09.2010 on the
Suyojit Group. In response to notice u/s 153A of the Act, the assessee
revised the on 31.05.2012 for A.Y. 2007-08 declaring total income at
Rs.43,92,440/-; whereas, for A.Y. 2011-12, no revise return of income
was filed u/s 153A of the Act. The original return of income was itself to
be considered as return of income u/s 153A of the Act too. The
assessment u/s 143(3) r.w.s 153A of the Act was completed on
28.03.2013 assessing the total Income at Rs.55,75,440/- after making

addition of Rs.11,83,000/- for A.Y. 2007-08 and at Rs.71,73,420/- after
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making additions of Rs.51,00,000/- for A.Y. 2011-12. The additions
made by the A.O. were deleted by CIT(A) in respect of both the

assessment years vide orders.

S. Therefore, the Revenue filed appeals Before the Tribunal (ITA
No.1686 & 1688/PUN/2013) in respect of A.Y. 2007-08 & A.Y. 2011-12
respectively. The said appeal of the revenue for A.Y. 2007-08 is
dismissed by the Tribunal on Monetary Limits Ground vide order dated
08.07.2015 and the appeal for A.Y. 2011-12 is dismissed by the Tribunal

on merit on 09.09.2016.

6. In the background of the above, the Pr. Commissioner of Income
Tax, Central, Nagpur (Pr. CIT) passed order u/s 263 of the Act on
23.03.2015 in respect of both the years and directed the Assessing

Officer to frame fresh assessment.

7. However, the said order of Pr. CIT u/s 263 of the Act was set aside

by Tribunal (ITA Nos.811 &822/PUN/2015) vide order dated 28.03.2018

8. Aggrieved, the Revenue now filed an appeal before the Hon’ble
Bombay High Court against the said orders (ITA Nos.811 &

822 /PUN/2015) dated 28.03.2018 (supra).

9. Meanwhile ignoring the relief to assessee on the revision orders of
the Pr.CIT, fresh assessment orders u/s 143(3) r.w.s 263 of the Act for

AY. 2007-08 & A.Y. 2011-12 were passed on 25.02.2016 & 19.01.2016
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by the A.O. assessing the total income at Rs.1,74,75,440/- and

Rs.1,46,81,280/- respectively.

10. In the fresh assessment order for A.Y. 2007-08 passed pursuant to
the order u/s. 263, the A.O. made additions of Rs.11,83,000/- and
Rs.1,19,00,000/- and, in the fresh assessment order for A.Y. 2011-12
passed pursuant to order u/s. 263, the A.O. made additions of

Rs.51,00,000/- & Rs.75,07,860/- respectively.

11. It is pertinent to note that, out of the additions made by A.O. in the
both the years i.e. the additions of Rs.11,83,000/- & Rs.51,00,000/-
were made by Assessing Officer in the assessment orders of A.Y. 2007-08
& A.Y. 2011-12 respectively for the reason that the same were also made
in the original assessment orders passed u/s 143(3) r.w.s 153A of the
Act. These additions were already deleted by CIT(A) vide orders dated
04.06.2013 & 03.06.2013 respectively. Consequently, these additions

are unsustainable.

12. The assessee filed appeals in respect of both the years before
Commissioner of Income Tax against the said order passed u/s 143(3)
r.w.s 263 of the Act. The Commissioner of Income Tax allowed both the
appeals of the assessee vide order dated 22.06.2018 for the reason that
the orders passed for the years under appeals u/s. 263 are already set
aside by the Tribunal and therefore, the assessment orders passed

pursuant to the order u/s. 263 shall not survive.
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13. Aggrieved with the said decision of the CIT(A), the Revenue is in

appeal before us with the above extracted grounds of appeal.

14. From the above, it is evident that these appeals arise from the
fresh assessment order passed u/s 143(3) r.w.s. 263 of the Act. In this
regard, ld. Counsel filed the written submission on 11.07.2019 stating
the facts and legal proposition in support of his case. Considering the
written submission, we find that the said revisional order passed by
the CIT now stands quashed and consequently, the fresh assessment
orders made by the Assessing Officer becomes null and void ab-initio.

Therefore, the appeals filed by the Revenue are required to be dismissed.

15. On the other hand, ld. DR for the Revenue relied heavily on the

order of the Assessing Officer.

16. On hearing both the sides on this legal issue, we find the CIT(A)
discussed this issue in para 7 of his order and the same is extracted

hereunder :-

“7. Vide this grounds of appeal the appellant challenged the addition
made by the AO of Rs.75,07,860/- u/s 143(3) rws 263 in consequent to
order passed by the CIT(Central), Nagpur u/s 263. During the course of
appellate proceeding the AR of the appellant submitted that the order
passed by the CIT(Central), Nagpur u/s 263 has been set aside by
the Hon’ble ITAT Pune vide Order ITA No. 811, 812/PUN/2015 for
AY. 2007-08 & 2011-12 dated 28.03.2018 and submitted copy of
the order of the Tribunal, which is placed on record. Since the original
order u/s 263 has been set aside by the Tribunal the consequential order
passed u/s 143(3) rws 263 has no leg to stand on its own, thus the appeal
against the consequential order have become infructuous. Therefore, for
statistical purpose the ground raised by the appellant is allowed.”
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17. Present appeals emanate from the revision orders u/s 263 of the
Act. These orders stand quashed as on date. Considering the above
subsequent developments of the cases, we are of the opinion that both
the appeals filed by the Revenue have to be dismissed. Therefore,
without disturbing the order of the CIT(A), we dismiss both the appeals of

the Revenue.

18. In the result, both the appeals of the Revenue are dismissed.

Order pronounced on 05t day of September, 2019.
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